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Reflecting bold-underlined additions and beld-strikeeut deletions to the January 18, 2018 Comment Summary and Responses

No. Commenter
1. Bay Area Clean Water Agencies
2. California Cattlemen’s Association
3. California Coastkeeper Alliance
4. California Stormwater Quality Association
5. Calleguas Creek Watershed Management Plan
6. Central Sierra Environmental Resource Center
7. Central Valley Clean Water Association
8. Central Valley Irrigated Lands Regulatory Program Coalitions
9. City of Los Angeles Sanitation
10. City of Malibu
11. City of Sacramento
12. City of San Diego
13. City of Watsonville
14. County of Los Angeles and the Los Angeles County Flood Control District
15. The County of Orange and the Orange County Flood Control District
16. County of San Diego
17. County Sanitation Districts of Los Angeles County
18. Heal the Bay
19. Karuk Tribe



https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Bay%20Area%20Clean%20Water%20Agencies_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/California%20Cattlemens%20Association_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/California%20Coastkeeper%20Alliance_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/California%20Stormwater%20Quality%20Association_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Calleguas%20Creek%20Watershed%20Management%20Plan_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/CSERC_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Central%20Valley%20Clean%20Water%20Association_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/CVILRP_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/City%20of%20Los%20Angeles%20Sanitation_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/City%20of%20Malibu_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/City%20of%20Sacramento_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/City%20of%20San%20Diego_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/City%20of%20Watsonvill_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/County%20of%20Los%20Angeles_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/County%20of%20Orange_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/County%20of%20San%20Diego_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Sanitation%20Districts%20of%20LA_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Heal%20the%20Bay_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Karuk%20Tribe_INDEXED.pdf

20. Klamath Riverkeeper, Pacific Coast Federations of Fishermen’s Association, Institute for Fisheries Resource
21. KMl
22. Los Angeles Department of Water and Power
23. Middle Santa Ana River Bacteria TMDL Task Force
24, Monterey County Public Health Laboratory
25. San Diego Unified Port District
26. Quartz Valley Indian Reservation
27. Sacramento Regional County Sanitation District
28. Sacramento Stormwater Quality Partnership
29. San Diego Copermittees (County of San Diego)
30. San Francisco Public Utilities Commission
31. Centennial Livestock
32. U.S. EPA, Region IX
33. Ventura Countywide Stormwater Quality Management Program
34. Summary of Oral Comments made by Heal the Bay
35. Summary of Oral Comments made by the Central Sierra Environmental Resource Center
36. Summary of Oral Comments made by Centennial Livestock
37. Summary of Oral Comments made by the California Stormwater Quality Association
38. Summary of Oral Comments made by Larry Walker and Associates
Organization No. Comment Response Revision !
Bay Area Clean 1.01 BACWA supports the State Water Board reducing the health risk level to Please refer to Chapter 6, section 6.1 of the Draft Staff No

Water Agencies

Representative:
David R. Williams

match EPA’s most recent health risk level recommendations for the contact
recreation beneficial use (REC-1). However, BACWA also recognizes that
disinfecting wastewater effluent has ancillary environmental impacts. For
agencies that use UV disinfection, higher UV doses for higher levels of
disinfection require more energy. Chlorine disinfection for higher levels of
bacterial indicator removal requires greater use of chemicals. This higher
chlorine dosing leads to the generation of increased levels of disinfection
byproducts, and requires larger doses of sodium bisulfite added to the
effluent to quench the chlorine. Either UV or chlorine disinfection has a
higher carbon footprint to achieve greater levels of disinfection. Because of
these ancillary impacts, it raises a concern that Regional Water Boards
might require agencies to disinfect beyond a level required to achieve
water quality objectives. Balancing environmental and human health risks
highlights the importance of using mixing zones when calculating effluent
limits for municipal wastewater dischargers.

Report, Including Substitute Environmental
Documentation For Part 3 Of The Water Quality Control
Plan For Inland Surface Waters, Enclosed Bays, and
Estuaries Of California—Bacteria Provisions And A
Water Quality Standards Variance Policy

and Amendment To The Water Quality Control Plan For
Ocean Waters Of California—Bacteria Provisions And A
Water Quality Standards Variance Policy (hereafter
separately referred to as Part 3 and the Ocean Plan
Amendment, respectively, and collectively referred to
as the Staff Report) regarding the use of chlorine and
ultraviolet light as disinfection methods. When chlorine
is used as a disinfection method, a de-chlorination
process must be maintained.

1 Revision pertains to a change made to the Proposed Final Staff Report and/or the Proposed Final Bacteria Provisions. A revisions will be marked Yes only in the first instance
the revisions is described in the responses to comments.
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https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Klamath%20Riverkeeper_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/KMI_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/LA%20Department%20of%20Water%20and%20Power_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/MSAR%20Bacteria%20TMDL%20TF_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Monterey%20County%20Public%20Health_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Port%20of%20San%20Diego_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Quartz%20Valley%20Indian%20Reservation_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Sac%20Regional_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Sacramento%20Stormwater%20Partnership_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/San%20Diego%20Copermittees%20INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/San%20Francisco%20Public%20Utilities%20Commission_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Centennial%20Livestock_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/USEPA_REGION_9_INDEXED.pdf
https://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2017/Ventura%20Countywide%20Stormwater_INDEXED.pdf
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As discussed in Chapter 2, section 2.7 of the Staff
Report, effluent limits in permits for 95 out of 134
POTWs are based on the recycled water criteria under
Title 22 of the California Code of Regulations (referred
to as Title 22 in this document). The Title 22 criteria are
more stringent than the proposed water quality
objectives as they are intended to be protective for
other uses, such as agriculture beneficial uses which
includes the irrigation of food crops and municipal and
domestic supply beneficial uses. The Bacteria
Provisions do not change the Title 22 criteria or limit a
Regional Water Board’s discretion in evaluating
appropriate effluent limits. The Bacteria Provisions
have been revised to clarify that “where a permit, WDR,
or waiver of WDR contains a limit or condition that is
derived from an objective or guideline that is more
stringent that the proposed bacteria objectives, the
proposed bacteria objectives would not be
implemented in the permit, WDR, or waiver of WDR.”
(See Part 3 of the ISWEBE, Section IV.E.1.)

In 39 cases, POTWSs have effluent limits that reflect the
objectives found in a Regional Water Quality Control
Board’s (Regional Water Board) Regional Water Quality
Control Plan (Basin Plan) for the protection of water
contact recreation (REC-1). In these cases the permits
will need to be updated to reflect the proposed water
quality objective within the Bacteria Provisions unless
the Regional Water Board utilizes the Title 22 criteria.
If the current technology in place cannot meet requisite
standards, a compliance schedule could be afforded.
Please see response to comment 23.09.

See also response to comment 1.02.

1.02

The Draft Staff Report for the Bacteria Provisions addresses mixing zones
for point sources beginning on page 16. Most NPDES dischargers in the San
Francisco Bay Region have Enterococcus objectives for REC-1 applied as
end-of-pipe limits, although mixing zones are allowed by the San Francisco
Bay Basin Plan. The Draft Staff Report notes on page 17 that “With no
statewide policy, existing Regional Water Board policies and procedures will
apply. Regional Water Boards would likely continue their current practices
for allowing mixing zones where appropriate.”

See response to comment 1.01 and Staff Report section
2.7. Due to the unique nature of the receiving water,
effluent, and treatment facility, it is appropriate for
Regional Water Boards to retain discretion in using a
mixing zone to calculate bacteria effluent limitations.
Adding additional language requiring the Regional
Water Boards to utilize their existing authority to
establish mixing zones where appropriate is

No
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unnecessary. National Pollutant Discharge Elimination
Given the impacts of excess disinfection, BACWA recommends that the System (NPDES) permittees should work with Regional
State Water Board use this opportunity to encourage Regional Water Water Boards during permit renewals to ensure
Boards to use mixing zones in calculating bacterial indicator effluent limits, effluent limits are calculated and implemented
as allowed by their Basin Plans. BACWA suggests that the following appropriately.
language be added to the Bacterial Provisions, under Section IV.E.1:
Bacteria effluent limits for NPDES-permitted dischargers shall be calculated
using mixing zones as allowed by their Region’s Water Quality Control
Plans.
California 2.01 CCA supports the adoption of Escherichia coli (E. coli) as the sole indicator Comment noted. The Ocean Plan Amendment would No
Cattlemen's organism for fresh waters and enterococci as the sole indicator organism retain the fecal coliform objective contained in the
Association for marine waters. existing California Ocean Plan because California-
specific epidemiological studies provide data that
Representative: suggest fecal coliform may be a better indicator of
Kirk Wilbur gastrointestinal illness than enterococci during certain
types of exposure and environmental conditions. The
Water Board will consider evaluating the fecal
coliform water quality objective at a later date.
2.02 However, CCA urges the SWRCB to revise its Proposed Bacteria Provisions As stated in Chapter 5 (section 5.2.4) of the Staff Yes

by adopting statewide bacterial objectives based on an estimated illness
rate of 36 per 1,000 primary contact recreators, and to ensure that any
adopted statewide bacterial provisions are no more restrictive than the
status quo within each Region.

Estimated Illness Rates and Corresponding Proposed Bacterial Standards
CCA opposes the recommendation to base bacterial standards on the
estimated illness rate of 32 per 1,000 primary contact recreators.
Moreover, the estimated illness rate of 36 per 1,000 primary contact
recreators reflects the appropriate level of public health protection as
established by every Regional Water Quality Control Board that uses E. coli
and/or enterococci as indicator organisms. Currently, only the San
Francisco Bay RWQCB (Region 2), the Los Angeles RWQCB (Region 4), and
the Colorado River RWQCB (Region 7) employ E. coli and/or enterococci as
indicator organisms (with the remaining six RWQCBs employing only fecal
coliform as indicator organisms).

Report, the basis for most of California’s current water
quality objectives for bacteria were based on U.S. EPA’s
1986 Recommended Water Quality Criteria and U.S.
EPA’s 1976 Quality Criteria for Water. The State Water
Board is relying on the 2012 U.S. EPA Recreational
Water Criteria report as the scientific basis for the
Bacteria Provisions. The 2012 U.S. EPA Recreational
Water Quality Criteria report incorporated the previous
epidemiological studies from 1976 and 1986 and added
an additional series of epidemiological studies. The
2012 U.S. EPA Recreational Water criteria also utilizes a
broader definition of an illness to include
gastrointestinal illness without a fever.

The U.S. EPA recommends that states make a risk
management decision regarding illness rates which
determine the set of criteria values most appropriate
for their waters. While the U.S. EPA found that both the
36 and 32 illnesses per 1,000 recreators illness rates
were protective of public health, the 32 illnesses per
1,000 recreators illness rate affords more protection for
public health based on the best science available. A
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more conservative illness rate is appropriate in order to
better preserve, enhance, and restore the bacterial
quality of California’s water resources. Chapter 2
section 2.3.2 and Chapter 5 section 5.2.4 of the Staff
Report was revised to further explain this justification.

Pursuant to Water Code section 13170, the numeric
water quality objectives established by the Bacteria
Provisions would supersede the numeric water quality
objectives found in basin plans where a conflict exists.
Narrative and site-specific water quality objectives
would not be superseded by the bacteria objectives
contained in the Bacteria Provisions (see chapter lll.e.3
of Part 3 of the ISWEBE) and existing Total Maximum
Daily Loads (TMDLs) would remain in place leaving the
Regional Water Boards discretion to update those
TMDLs as needed.

2.03

The San Francisco Bay Basin Plan sets the geometric mean for enterococci
in waters designated Marine REC-1 at 35cfu/100mL and the freshwater
REC-1 geometric mean for E. coli at 126cfu/100mL, in accord with the
estimated illness rate of 36 per 1,000 primary contact recreators. The Los
Angeles Basin Plan states that in marine water designated REC-1,
“enterococcus density shall not exceed 35/100 ml,” and that in fresh waters
designated REC-1, “E. coli density shall not exceed 126/100 ml,” also in
accord with the estimated illness rate of 36 per 1,000 primary contact
recreators. The Colorado River Basin Plan appears to adopt the 1986 USEPA
standards for enterococci and E. coli in fresh waters designated REC-1,
establishing a geometric mean of 126/100mL for E. coli and 33/100mL for
enterococci. All three RWQCBs which have set an allowable geometric
mean for E. coli in freshwater REC-1 waters have done so at 126cfu/100mL,
and the two which have explicitly established allowable geometric means
for enterococci in Marine REC-1 waters—Regions 2 and 7—have done so at
35cfu/100mL.lt is also worth noting that the San Diego RWQCB’s Basin Plan
references USEPA’s 1986 bacteriological criteria for REC-1 waters without
adopting them, stating that “[t]he criteria may be employed in special
studies within this Region to differentiate between pollution sources or to
supplement the current coliform objectives for water contact recreation.”
The bacteriological criteria listed in the San Diego Basin Plan also reflect the
less conservative 36 illnesses per 1,000 primary contact recreators figure—
that is, they reflect the recommendation of 35cfu/100mL enterococci for
saltwater samples and 126cfu/100mL E. coli for fresh water. Presumably
these regulations were rationally-based and developed in review of the

See response to comment 2.02. The Bacteria Provisions
are intended to provide consistency across the state of
California and protect public health in waters
designated with REC-1 using the most current
epidemiological studies.

No
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best science available to the RWQCBs—absent some compelling argument
for altering the status quo levels for allowable quantities of E. coli in fresh
waters and/or enterococci in marine waters, the limits carefully considered
and established by the RWQCBs ought to be maintained.

2.04 In a two-paragraph analysis of Alternative 4 (36 illnesses per 1,000 See responses to comments 2.02 and 2.03. No
recreators), the Proposed Bacteria Provisions summarily dismiss the
Alternative, noting that while this alternative “may potentially lead to fewer | A report titled “Economic Analysis of Proposed Water
exceedances of the water quality objective,” “the lower illness rate of 32 Quality Objective for Pathogens in the State of
per 1,000 recreators is a more conservative recommendation that the State | California” was prepared under a U.S. EPA contract by
Water Board feels...would be more protective of human health.” However, | Abt Associates to consider the economics of the
staff does not appear to have considered and weighed the potential Proposed Provisions. (Abt Associates., 2017.) The
impacts of choosing the 32 illnesses per 1,000 recreators standard over the | report informed the Staff Report’s economic
36 illnesses per 1,000 recreators standard. For instance, the increased considerations on illness rate and is presented in
frequency of exceedances under the more restrictive standard will burden Chapter 10 section 10.4 titled “Level of Public Health
dischargers and place additional burdens upon Regional and State Water Protection for lliness Rate for Fresh and Marine
Board resources (such burdens upon staff may additionally necessitate Waters” of the Staff Report. Water Code section 13241
increases in water quality fees, further burdening dischargers). The more requires the State Water Board to consider specific
conservative standard also unnecessarily introduces administrative factors associated with the objective under
inconsistency in Regions 2, 4, and 7, which have already adopted E. coliand | consideration and does not specifically require a cost-
enterococci as indicator bacteria, but have done so at the less conservative | benefit analysis or such an analysis as it may relate to
standard. Weighed against USEPA’s conclusion that both the 32 and 36 other possible objectives.
illness standards are protective of public health, an analysis of the impacts
of the proposed standard and Alternative 4 clearly weigh in favor of
adopting the less restrictive standard of Alternative 4. Given that (1) USEPA
has recommended either an estimated illness rate of 36 per 1,000 primary
contact recreators or 32 per 1,000 primary contact recreators, (2) all
RWQCBs which have considered using enterococci as indicator organisms in
marine waters and E. coli as indicator organisms in fresh water have set the
geometric mean for those indicators at 35cfu/100mL and 126cfu/100mL,
respectively, and (3) that maintaining the current geometric means for
Regions 2, 4, 7, and 9 would ensure the greatest level of administrative
consistency for the regulated community, CCA prefers that SWRCB adopt
the U.S. EPA’s estimated illness rate of 36 per 1,000 as the appropriate level
of public health protection for illness rate.

2.05 Correlation Between Fecal Coliform and Proposed Bacterial Standards - In Appendix C of the revised Staff Report has been Yes

our February 20, 2015 scoping comments on the Statewide Bacterial
Objectives, CCA opposed bacterial standards that would prove more
restrictive that the status quo, and requested that “the SRWCB provide
more definitive information that would demonstrate if switching to E. coli
and enterococci as the sole indicator organism may actually result in more
restrictive water quality standards than presently exist in each region.”
Throughout Appendix C of the Draft Bacteria Provisions (Calculations of

removed because the application of the 0.9 fecal
coliform to E.coli ratio, which is based on studies
specific to the shoreline of southern California, to the
fresh waters found in the North Coast, Central Valley,
and Lahontan regions is inappropriate. The translation
was not peer reviewed. Additionally, the 20 cfu/100 mL
fecal coliform objective used in Appendix C for the

6




Organization

California
Coastkeeper
Alliance

Representative:
Sean Bothwell

No. Comment Response Revision !
Illness Rates), staff has estimated (without further explanation or analysis) Lahontan Region as the starting point for the
that “E. coli is ~ 90% of Fecal Coliform.” It is unclear how staff arrived at this | translation to E. coli is not based on any risk of iliness
estimate, and that estimate appears to conflict with correlative analyses related to REC-1 uses alone, but is included in the
between E. coli and fecal coliform conducted by other states (detailed in Lahontan Basin Plan as a general objective established
our February 20, 2015 scoping letter). While CCA supports a shift to E. coli for the protection of all beneficial uses. Without the
and enterococci as the statewide bacterial indicators, standards based on site-specific data to support a link to the risk of iliness,
these indicators ought not to be more restrictive than the status quo, as there is no justification for the E. coli to fecal coliform
this would cause undue burden for dischargers and the SWRCB. CCA translation for the protection of the REC-1 beneficial
therefore urges the SWRCB to more thoroughly examine the correlation use. Lastly, the water quality objective for the Central
between fecal coliform and E. coli/enterococci, and to adopt an estimated Valley is a site-specific objective for Folsom Lake and
illness rate and corresponding bacterial standards which will not be more would therefore not be superseded by the Bacteria
restrictive than those currently in place. Provisions and its inclusion within Appendix C was not

applicable.

3.01 The State Water Board has a duty to ensure that Californians are protected | See response to comment 2.02 and 3.08. The Bacteria No
against illnesses from polluted water. However, under the draft Bacteria Provisions are intended to provide consistency across
Provisions, more water recreationalists could be getting sick than otherwise | the state of California and protect public health in
should. waters designated with REC-1 using the most current

epidemiological studies.

3.02 The California coastline attracts 150 million visitors annually, with beach See responses to comments for 3.01 and 3.08. No
visitors spending over $10 billion each year in California. This results in a
coastal economy valued at more than $1 trillion dollars. California’s coastal
economy alone is valued at more than $1 trillion dollars and provides half a
million important jobs. Commercial fisheries in the state are valued at more
than $7 billion annually. Recreational (coastal) fishing is valued at over $2
billion annually. Ocean-based recreation and tourism is valued at over $10
billion annually. Our coastal economy is vital to state’s overall economy,
and as such, the State Water Board should be adopting water quality
standards that are more protective than the U.S. EPA’s bare minimum
standards.

3.03 The Draft Bacteria Provisions fail to protect against exposures to viruses, See response to comment 2.01. The Bacteria Yes

bacteria, and parasites on any given day. The prior criteria adopted in 1986
included a "single sample maximum," which was not to be exceeded. The
State Water Board now proposes to allow water quality to exceed the
criteria up to 10 percent of the time without triggering a violation. This
approach could mask a serious pollution problem and expose families to an
unnecessary risk of illness.

Provisions protect against exposure to pathogens by
requiring compliance using both the geometric mean
and the STV or single sample maximum (SSM) water
quality objectives within permits and other regulatory
programs.

The Bacteria Provisions (ISWEBE Chapter IIl.E.2 and
Ocean Plan Chapter 11.B.1.a.(1)) have been revised to
indicate that when applying the listing factors
contained in the Water Quality Control Policy for
Developing California’s Clean Water Act Section 303(d)
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List, except the situation-specific weight of the
evidence factors, only the geometric mean value shall
be applied based on a statistically sufficient number of
samples. For enterococci and E. coli the geometric
mean is generally based on retless-than five samples
distributed over a six-week period. For fecal coliform,
the geometric mean shall be based on the five most
recent samples within a thirty-day period. However, if
a statistically sufficient number of samples is not
available to calculate the geometric mean, then
attainment of the water quality standard shall be
determined based only on the STV for enterococci and
E. coli, and the SSM for fecal coliform.

As indicated in the Bacteria Provisions (ISWEBE Chapter
11I.LE.2 and Ocean Plan Chapter 11.B.1.a.(1)), the
geometric mean, STV and SSM objectives is are the
measures for determining attainment of the bacteria
water quality objectives. Chapter 5 section 5.2.5 of the
Staff Report discusses that a six-week rolling geometric
mean calculated weekly balances statistical strength
with timely notification of exceedances that-to show if
that-the water body is-net suitable for recreation.

The Sstatistical Tthreshold Mvalue (STV) is derived in a
manner similar to how the 1986 criteria single sample
maximum was derived, by estimating the percentile of
the expected water quality distribution around the
geometric mean. For the STV, U.S. EPA selected the
estimated 90th percentile of the water quality
distribution to take into account the expected
variability in water quality measurements, while
limiting the number of samples allowed to exceed the
STV, before determining water quality is impaired. This
approach encourages monitoring because once an
exceedance is observed, at least ten more samples
need to be below the STV before water quality is
considered unimpaired.

Because the U.S. EPA Recreational Water Quality
Criteria did not fully consider the relevance of fecal
coliform to California in the U.S. EPA 2012
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Recreational Water Quality, as discussed in section
5.2.3 of the Staff Report, there is no recommended
updated value for fecal coliform geometric mean and
STV. Thus, for fecal coliform the water quality
objectives will be retained as written in the Ocean
Plan. The geometric mean shall be based on the five
most recent samples from each site and the SSM wiill
be used as the maximum value not to be exceeded in
any single sample.

The Bacteria Provisions for Ocean Waters continue to
include the beach notification levels established under
Title 17 of the California Code of Regulations section
7859. These levels serve as a tool, based on a single
sample, for local health officers to access conditions
and close, post with warning signs, or otherwise restrict
use of the public beach or water-contact sports area
until standards are met.

See also response to comment 4.17 and 33.18.

3.04

The draft Provisions also are based on what the U.S. EPA has determined is
an acceptable gastrointestinal illness risk of 3.2 percent. That is, the State
Water Board believes it is acceptable for 32 in 1,000 swimmers—that’s 1 in
31 swimmers—to become ill with gastroenteritis sicknesses such as
diarrhea, nausea and vomiting, from swimming in water that just meets
EPA’s water quality criteria. This risk is unacceptably high and is not
protective of human health.

See response to comment 3.08 and 33.18.

No

3.05

THE STATE WATER BOARD SHOULD PREVENT BACKSLIDING BY EXEMPTING
REGION 1 AND OTHER REGIONS WITH MORE STRINGENT EXISTING WATER
QUALITY OBJECTIVES. The Bacteria Provisions include updated water
quality objectives for bacteria to supposedly protect human health for the
beneficial use of REC-1 in fresh, estuarine, and marine waters. As the State
Water Board states, “the water quality objectives will supersede all existing
numeric bacteria objectives to the extent a conflict exists, unless the
Bacteria Provisions expressively provide that those conflicting objectives
shall remain in effect.” The State Water Board’s Draft Provisions violate the
anti-backsliding provisions. The CWA contains “anti-backsliding” provisions
that prohibit relaxation of permit terms upon renewal. The CWA requires
that, for effluent limitations based on a state water quality standard, “a
permit may not be renewed, reissued, or modified to contain effluent
limitations which are less stringent than the comparable effluent limitations
in the previous permit,” unless certain exceptions apply. It also states that

The Bacteria Provisions’ water quality objectives for
bacteria, and the superseding of numeric water quality
objectives for bacteria for the REC-1 use contained in a
Basin Plan prior to the effective date of the provisions,
do not violate the rule against backsliding. As a
threshold matter, it is important to note that the
restrictions on backsliding do not apply to the
establishment of water quality objectives. Any legal
argument based on restrictions on backsliding are
premature until a Water Board proposes to take final
action to relax permit limitations, which adoption of the
Bacteria Provisions would not do.

The intent of the anti-backsliding provisions in the
Clean Water Act is to maintain improvements in water

Yes
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“[i]ln no event may such a permit to discharge into waters be renewed,
reissued, or modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of [water
quality standards].” Similarly, EPA regulations require that “when a permit
is renewed or reissued, interim effluent limitations, standards or conditions
must be at least as stringent as the final effluent limitations, standards, or

conditions in the previous permit . ..”

quality which have been achieved as a result of prior
permits. Clean Water Act section 402(o) establishes a
prohibition against backsliding except in certain limited
circumstances.

With respect to water quality-based effluent limitations
(established on the basis of Clean Water Act section
301(b)(1)(C) or section 303), the Clean Water Act
section 401(o) allows relaxation of water quality-based
effluent limitations if the requirements of section
303(d)(4) are met. Section 303(d)(4) provides different
criteria for exceptions, depending on whether the
receiving waters are in attainment.

For waters for which standards are attained, water
quality-based effluent limitations may be relaxed as
long as water quality standards are met and such
relaxation complies with antidegradation requirements.
The Water Board would determine on a case-by-case
basis whether a lowering of water quality would be
allowed.

For waters for which standards are not attained, water
quality-based effluent limitations may be relaxed as
long as (1) the existing effluent limitation is based on a
TMDL or other waste load allocation and (2) the
cumulative effect of such revisions assures attainment
of the water quality standard or the designated use is
removed. This exception to the rule against backsliding
allows permit limits to be relaxed if the cumulative
effect of such revised effluent limitations will assure the
attainment of the applicable water quality standard.
However, if applicable water quality standards
(including those revised pursuant to a de-designated
beneficial use) have not been attained and there is no
assurance that the standard will be achieved, no
backsliding would be allowed.

Chapter 10 section 10.8 of the Staff Report was revised
to provide this explanation of anti-backsliding
principles. Please see the response to comment 3.06
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regarding implications to the North Coast Region
(Region 1).
3.06 The Draft Provisions necessarily create a scenario that will lead to anti- Chapter 5 section 5.2.4 of the Staff Report has been Yes

backsliding throughout Region 1 and potentially other regions throughout
the state. The State Water Board’s Draft Provisions set an illness rate at 32
illnesses per 1,000 swimmers for E. coli criteria. However, Region 1 has an
illness rate set at only 8 illnesses per 1,000 swimmers. Appendix C page D-
178 of the Bacteria Provisions’ Staff Report uses the equation from U.S.
EPA’s 1986 criteria document. If the median Fecal Coliform concentration
is currently set at 50/100ml (R1 Basin Plan) then it converts to an
equivalent for E. Coli which equates to an estimated illness rate in Region 1
Freshwaters at 8 per 1,000 people. Adopting the State Water Board'’s
recommended Freshwater Water Quality Objective of 100 cfu/100 ml GM
and 320 cfu/100 ml STV equates to illness rates of 32 per 1,000
recreationalists (this is 4 times as many illnesses). More to the point,
Appendix C page D-178 specifically states "Region 1's illness rate is 2 times
more stringent then the proposed iliness rate". How can the State Water
Board justify requiring the Bacteria Provisions’ water quality objective when
it admits Region 1 has an existing standard that is already twice as
stringent? Requiring Region 1, and any other region with similarly stringent
standards, to adopt the Bacteria Provisions’ water quality objective
constitutes illegal backsliding. If the Draft Provisions are adopted as
currently proposed, Region 1 would be required to adopt the new standard
of 32 illnesses per 1,000 swimmers into their Basin Plan, which will lead to
such a standard being incorporated into Permits. That would be a direct
violation of the anti-backsliding provisions because a standard of 32
illnesses compared to 8 is clearly less stringent. Similar to Tahoe, Region 1,
and any other region with similarly more restrictive effluent standards,
should not be required to weaken their effluent limitations to the Bacteria
Provisions’ water quality objective. Doing so would constitute illegal
backsliding.

revised to explain that the Staff Report released to the
public on June 30, 2017, included Appendix C, which
was intended to support the translation of the current
fecal coliform objective into E.coli and then utilize an
equation provided within the 1986 U.S. EPA Ambient
Water Quality Criteria for Bacteria to estimate an
associated illness rate. This process has been deemed
to be inappropriate and Appendix C to the Staff Report
has been removed as discussed in response to
comment 2.05. The Staff Report and Bacteria
Provisions also included a site-specific water quality
objective for Lake Tahoe based on the translation of the
Lahontan Regions fecal coliform objective. For similar
reasons, the site-specific water quality objective for
Lake Tahoe has also been removed due to lack of
adequate information supporting the applicability of
the objective to public health and risk of illness due to
activities defined by the REC-1 beneficial use.

Chapter 5 section 5.2.4 of the Staff Report was also
revised to explain that the current numeric fecal
coliform bacteria objective in the North Coast Basin
Plan is indicative of fecal coliform levels expected to be
found in high quality coastal and mountain waters.
(California Department of Health Services
Memeorandum;-1990.) In other words, the fecal
coliform objective is not related to a specific risk of
illness associated with primary contact recreation (as
may have been inferred from the analysis performed in
Appendix C), but was established to provide protection
against degradation.

Consistent with the principles contained in the state
and federal antidegradation policies, water quality wil
is anticipated to be maintained in the North Coast
region because North Coast Basin Plan also includes a
narrative bacteria objectives which states: “The
bacteriological quality of waters of the North Coast
Region shall not be degraded beyond natural
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background levels.” The use of this narrative objective
will allow the North Coast Water Board to prevent the
degradation of the water quality of their waters beyond
natural background levels of bacteria.

Section 10.7 of the Staff Report has been revised to
clarify that the Bacteria Provisions generally would
not result in a lower of water quality because the
proposed objectives are generally more protective of
public health than existing E. coli and enterococci
objectives for the protection of REC-1 uses. Insofar as
it is conceivable that the Bacteria Provisions’ water
quality objectives could effectuate a lowering of
existing water quality in limited circumstances for a
particular waterbody, such lowering is consistent with
the maximum benefit of the people of the state, is
reasonable protective of beneficial uses, and would
protect the REC-1 use.

The Bacteria Provisions will superseded the numeric
fecal coliform objective in the North Coast Basin Plan,
which is an outdated indicator that has been
inappropriately used to determine if there is a risk to
human health during water contact recreation. ltis
appropriate to use E. coli instead of fecal coliform
because E. coli consistently performs well as an
indicator of illness during epidemiological studies in
fresh water, whereas fecal coliform does not. The
protection against illness from bacteria and pathogens
during water contact recreation is as critical in the
North Coast Region as in the rest of the state and it is
appropriate to apply the statewide bacteria water
quality objectives to the region. Doing so maintains the
project’s overall goal of establishing consistent
statewide bacteria objectives for all waters designated
with the REC-1 use.

The current fecal coliform objective in the Central
Valley Basin Plan is a site-specific objective and will not
be superseded by the Bacteria Provisions. (Part 3 of the
ISWEBE, IIl.E.3.) In addition, the numeric objective
found in the Lahontan Basin Plan is not tied to the REC-
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1 beneficial use and will not be superseded by the
Bacteria Provisions. (Id., lll.E.1, fn.1.)

Please see the response to comment 3.05 regarding
anti-backsliding.

3.07

THE STATE WATER BOARD SHOULD PROTECT AGAINST SINGLE DAY
EXPOSURES BY REQUIRING A SINGLE SAMPLE MAXIMUM TO NOT TO BE
EXCEEDED. The State Water Board’s Draft Provisions use two calculations
to measure bacterial contamination, a geometric mean (GM) and a
statistical threshold value (STV). The STV approximates the 95th percentile
of a waterway's water quality sample distribution and is intended to be a
value that may be exceeded by up to 10 percent of water quality samples.
Accordingly, a waterway is not considered in violation of the criteria for
bacteria until more than 10 percent of samples taken over the course of 30
days contain bacterial levels over the State Water Board’s limits. The STV
allows bacterial levels to repeatedly exceed pathogen exposure limits that
the U.S. EPA and the State Water Board has determined to be unsafe. As a
result, the STV fails to protect the public from acute and single-day
exposures to harmful pathogens. Swimmers using beaches vulnerable to
dangerous but short-lived fluctuations in water quality-caused by sewer
overflows after rainstorms, for example-are especially at risk. These
swimmers do not swim on an "average" day measured over a 30-day
period, nor are they aware that they may be swimming on a day where a
periodic exceedance is allowed; they swim on the single day they choose
and, on that day, risk exposure to a variety of illnesses. The State Water
Board has impermissibly interpreted its mandate to protect human health
as permitting the agency to ignore the health risks faced by swimmers from
daily exposures to pathogens. Similar to the U.S. EPA, the State Water
Board’s decision to not protect the public from acute pathogen exposure is
contrary to the language and intent of the BEACH Act. Congress intended
revised bacteria criteria to "protect human health" and improve, not
degrade, the "inadequate" protections offered by the 1986 Criteria. The
BEACH Act's legislative history demonstrates Congress's specific concern
with the risks posed by single instances of pathogen exposure: This bill is
addressing something that we have overlooked, and that is the fact that
our children and our families can enter coastal waters on one day, for one
moment, and contract diseases such as hepatitis, encephalitis, and different
related illnesses related to pathogens. | have had surfers in my district
actually get inner brain infections and almost die from one exposure. These
are things that we need to address. The State Water board must protect
against acute health risks from one-time exposures so that people are safe
every time they swim. By declining to adopt day-of-use protections, the

See response to comments 2.01, 3.03, 3.08, and 33.18.
The Bacteria Provisions were developed in accordance
with the U.S. EPA 2012 Recreational Water Quality
Criteria, which is based on the most recent
epidemiological studies to protect human health in
coastal and non-coastal waters. The Ocean Plan
Amendment would retain the fecal coliform objective

contained in the existing California Ocean Plan
because California-specific epidemiological studies
provide data that suggest fecal coliform may be a
better indicator of gastrointestinal illness than
enterococci during certain types of exposure and
environmental conditions. The Water Board will
consider evaluating the fecal coliform water quality
objective at a later date.

Please also see Chapter 3 section 3.6 and Chapter 5
section 5.2.3 of the Staff Report, which discusses the
beach notification levels contained in the Ocean Plan
Amendment.

No
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State Water Board has violated its nondiscretionary duty to establish
criteria for the purpose of protecting human health.
3.08 C. THE STATE WATER BOARD’S ACCEPTANCE OF 32 ILLNESSES PER 1,000 The National Gastrointestinal lliness (NGI) risk rate of Yes

RECREATIONALISTS IS NOT PROTECTIVE OF HUMAN HEALTH.

The State Water Board’s proposed Bacteria Provisions include a set of
values corresponding to a risk rate for gastrointestinal illness of 32 illnesses
per 1,000 primary contact recreationalists in marine and fresh waters. The
State Water Board has deemed it acceptable for 32 of every 1,000
recreationalists to become ill with gastroenteritis-including vomiting,
nausea, or stomach ache--from swimming in waters that just meet the
State Water Board’s criteria values. The State Water Board’s 32/1000 risk

rate for illness is contrary to the record and not protective of human health.

The State Water Board’s reliance on the U.S. EPA is misplaced. The U.S.
EPA's own epidemiological studies show that the likelihood of contracting
swimming-associated gastrointestinal illnesses is statistically significant at
the rate of 32 per 1,000 primary contact recreationalists.

The State Water Board’s Draft Provisions relies on the EPA’s conclusions
that failed to comply with the requirements of the APA. The State Water
Board is required to "articulate a satisfactory explanation for its action,
including a rational connection between the facts found and the choice
made." The Draft Provisions, however, are arbitrarily devoid of a rational
explanation of what constitutes health protective levels and specifically
lacks a discussion of how a 32/1000 illness rate protects human health. The
State Water Board does not explain how the criteria are protective, if and
how the agency arrived at a determination that they are in fact protective,
why non-gastrointestinal illnesses can be protected by a proxy for
gastrointestinal ilinesses, or what standards were used to assess whether a
given level of bacterial contamination is protective of human health. The
State Water Board relies upon the EPA’s explanation that the 2012 criteria
levels are health protective because, according to the EPA, they are
comparable to those in the 1986 Criteria which have a "history of
acceptance by the public." EPA contends that the 2012 Criteria offer the
same level of protection as its 1986 values because the revised criteria
include a broader definition of gastrointestinal illness. However, in 1986,
EPA concluded that a GM of 35 cfu/100ml would result in a risk of 19 cases
of highly credibly gastrointestinal illness (HCGI) per 1,000 recreationalists
(19/1000) in marine waters, and eight cases per 1,000 recreationalists
(8/1,000) in freshwater. HCGI was defined to include vomiting, diarrhea
with fever or a disabling condition, or stomachache or nausea accompanied
by a fever. EPA's 2012 Criteria, as discussed above, endorse a risk rate of
32/1000 recreationalists, substantially higher than either the 19/1000 or
8/1000 rates required by the 1986 Criteria, based on a definition of

32 illness per 1,000 recreators is equivalent to the
previously used Highly Credible Gastrointestinal lllness
(HCGI) risk rate of 78 illnesses per 1,000 recreators (U.S.
EPA, 2012). The Staff Report Chapter 5 section 5.2.4
explains the conversion as follows: "In 2012, U.S. EPA
issued another report to determine the National
Epidemiological and Environmental Assessment of
Recreational Water — Gastrointestinal Iliness rate (NGl).
... There was a fundamental change in the
methodology for calculating the estimated illness rate
intheNGlHfrem as compared to the previous 1986
report. The estimated illness rate in the 1986 report
defined-counted-termed gastrointestinal illnesses as
highly credible gastrointestinal illness (HCGI) defined
as “anyone of the following unmistakable or
combinations of symptoms [within eight to ten days of
swimming]: (1) vomiting (2) diarrhea with fever or a
disabling condition (remained home, remained in bed
or sought medical advice because of symptoms), (3)
stomachache or nausea accompanied by a fever” enly
when-afeverwaspresent. The 2012 NG NEEAR
report termed eeunted-all gastrointestinal illness as
“any of the following [within ten to 12 days after
swimming]: (a) diarrhea (three or more loose stools in
a 24 hour period), (b) vomiting, (c) nausea and
stomachache, or (d) nausea or stomachache and
impact on daily activity,” thus relaxing the definition
of gastrointestinal illness to omit the requirement of
fever whether-or-not-a-feverwaspresent. Data from
previous and current epidemiological studies were
assessed in the U.S. EPA 2012 Recreational Water
Quality Criteria report to redefine the acceptable
iliness rate based on the new definition determine-the
currentlyrecommended-eriteria.in the U.S. EPA 2012
Recreational Water Quality Criteria report to redefine
the acceptable illness rate based on the new
definition.”
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gastrointestinal iliness that includes diarrhea, stomachache, or nausea
without the occurrence of fever.

The U.S. EPA's reliance on a supposed public familiarity with a high risk of
illness-and its failure to explain how the proposed 36/1000 and 32/1000
illness rates protect human health-is not rational. EPA has itself
acknowledged that the selection of its 1986 risk rate was arbitrary: "[W]hile
this level was based on the historically accepted risk, it is still arbitrary
insofar as the historical risk was itself arbitrary."). By relying on a
translation of the 1986 criteria values into 2012 terms, EPA's revised criteria
simply compounded this arbitrariness. The State Water Board is required to
independently determine contamination levels that protect human health
and articulate a rational explanation for its selection of those levels. It has
failed to do so here.

Section 4.0 of the 2012 U.S. EPA Recreational Water
Quality Criteria document states that both the 32
illnesses per 1,000 recreators and the 36 illnesses per
1,000 recreators risk levels are protective of the
designated use of primary contact recreation. U.S. EPA
recommends that states make a risk management
decision regarding illness rate to determine which set
of criteria values (both a GM and related STV) to adopt
into their water quality standards and that this risk
management decision be applied statewide.

During the development of the 2012 U.S. EPA
Recreational Water Quality Criteria, a systematic review
and meta-analysis of 27 non-U.S. EPA published studies
evaluated the evidence linking specific microbial
indicators of recreational water quality specific health
outcomes under non-outbreak conditions. These
studies concluded that: (1) good indicators of fecal
contamination and demonstrated predictors of gastro
intestinal illness in fresh waters are enterococci and E.
coli, and enterococci in marine water, but not fecal
coliform; and (2) the risk of gastrointestinal illness is
considerably lower in studies where enterococci and E.
coli densities were below levels established by U.S. EPA
in 1986. In addition, as described in section 3.2.4 of the
2012 U.S. EPA Recreational Water Quality Criteria, data
from U.S. EPA’s fresh water National Epidemiological
and Environmental Assessment of Recreational Water
study indicated that swimmers exposed above an
enterococci value of 33 cfu/100 mL had higher risks
than non-swimmers or swimmers exposed below this
value. The estimated illness rate of 36 illnesses per
1,000 recreators establishes a geometric mean value of
35 cfu/100ml of enterococci at a level higher than
shown to be protective of recreation in fresh water.
The estimated illness rate of 32 illnesses per 1,000
recreators establishes a geometric mean value of 30
cfu/100ml of enterococci, which is at a level that is
below what has been shown to be protective of
recreation in fresh water. Furthermore, as summarized
in section 3.2.3 of the 2012 U.S. EPA Recreational
Water Quality Criteria, the calculated equivalent value
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of 100 cfu/100ml of E. coli derived from the enterococci
level of 30 cfu/100ml and associated with an illness rate
of 32 illnesses per 1,000 recreators, is consistent with
the threshold based on a randomized control trial
epidemiological study performed in the European
Union using completely different data and statistical
methods.

Because fecal coliform was not fully considered when
developing the 2012 U.S. EPA Recreational Water
Quality Criteria, as discussed in Staff Report section
5.2.3, there is not a corresponding updated geometric
mean and statistical threshold value with a
corresponding illness rate to either 36 or 32 illness per
1,000 recreators for fecal coliform. Thus, the water
quality objective for fecal coliform will be retained as
currently written in the Ocean Plan.

Therefore, the illness rate proposed by the Bacteria
Provisions is the more protective of the two illness
rates provided within the U.S. EPA 2012 Recreational
Water Quality Criteria and is based on the most
comprehensive epidemiological studies designed to
protect public health during water contact recreation in
both coastal and non-coastal waters.

Chapter 5 section 5.2.4 of the Staff Report was revised
to provide this additional justification.

Please also see response to comment 33.18.

3.09

D. THE STATE WATER BOARD SHOULD NOT PROCEED WITH A VARIANCE
POLICY, AND IF IT DOES, IT SHOULD BE EXTREMELY LIMITED IN SCOPE AND
FULLY COMPLY WITH THE CLEAN WATER ACT.

The Bacteria Provisions refer to the federal regulatory mechanism for
adopting a Water Quality Standard Variance to allow for additional
implementation actions applicable to all pollutants and water segments
consistent with 40 Code of Federal Regulations section 131.14. To strictly
comply with the Clean Water Act’s (CWA) requirement to protect all
beneficial uses, California should not allow for water quality standard
(WQS) variances. WQS variances cause pollution hotspots and will delay
reasonably available actions necessary to clean up waterbodies. If the State
Water Board proceeds with variances, we advise they be extremely limited

A WQS variance is allowed under 40 Code of Federal
Regulations section 131.14. The Bacteria Provisions
identify the federal regulation as one implementation
option available for the State and Regional Water
Boards to utilize when regulating water quality. The
Provisions’ reference to the federal regulation does not
establish any variance. Neither do the Provisions
purport to establish a variance policy insofar as the
reference to the federal variance framework does not
operate as enabling authority; rather, the Provisions
refer to the existing regulatory scheme currently
available to the Water Boards to utilize. Finally, altering

No
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in scope and fully comply with the CWA, federal regulations, the Porter-
Cologne Act, and State Policy.

Sound interpretation and implementation of the CWA through State
rulemaking is essential to restoring and maintaining the chemical, physical
and biological integrity of the Nation’s waters. Water quality standards are
the core regulations under the CWA that the public depends on to ensure
our nation’s waters are swimmable, drinkable and fishable. Any
modification to WQSs must be undertaken with extreme care to ensure
that there will be no weakening of CWA protections for human health and
the environment. Implementation of the comprehensive scheme of the
CWA is the best means for achieving fishable, swimmable, and drinkable
waters in California during our lifetimes, and creation of programs for
variances from that scheme may delay achievement of those goals
indefinitely.

Since 1977, EPA has officially allowed variances as long as they are
“adopted consistent with the substantive and procedural requirements for
permanently downgrading a designated use,” i.e. based on the factors in 40
C.F.R. §131.10(g). EPA defined a variance as “the practice of temporarily
downgrading the WQS as it applies to a specific discharger rather than
permanently downgrading an entire water body or water body
segment(s).” Under existing variance guidance, a “discharger who is given a
variance for one particular constituent is required to meet the applicable
criteria for all other constituents. The variance is given for a limited time
period and the discharger must either meet the WQS upon the expiration
of this time period or the state or tribe must adopt a new variance or re-
justify the current variance subject to EPA review and approval.” The State
Water Board should prohibit variances because they will not assist in the
nation’s goal of restoring the chemical, physical and biological integrity of
our waterways by July 1st, 1983. If the State Water Board does proceed
with its Variance Policy, the Board should allow a variance only if it is
consistent with the substantive and procedural requirements of
permanently downgrading a designated use — including compliance with
the Antidegradation and Antibacksliding Policies. The State Water Board
should limit the scope of the variance for specific dischargers rather than an
entire water body; and any variance should be for as short a time as
possible with reevaluation every three years. Finally, a discharger under a
variance should be required to demonstrate that it is meeting the WQS at
the end of the variance period.

the promulgated requirements of the federal rule is not
within the scope of the Bacteria Provisions.

The Bacteria Provisions state that federal regulations
establish the explicit regulatory framework for the
adoption of a Water Quality Standards Variance that
states may use to implement adaptive management
approaches to improve water quality (40 C.F.R.
§131.14). As aresult, a Water Board may adopt a
Water Quality Standard Variance in accordance with
the federal rule. Under the federal rule, a WQS
variance may be adopted for a permittee or water body
but only applies to the permittee or water body
specified in the variance. (/d., § 131.14(a).)
Furthermore, after adoption by the State Water Board
the WQS variance must be approved by U.S. EPA. Thus,
all state and federal regulations must be complied with
and followed in order for application of WQS variance.

Properly applied, a WQS variance can lead to improved
water quality over the duration of the WQS variance
and, in some cases, full attainment of designated uses
due to advances in treatment technologies, control
practices, or other changes in circumstances, thereby
furthering the objective of the Clean Water Act.

U.S. EPA explains in the preamble to the federal rule (at
80 Fed. Reg. 51035, 2d col. (Aug. 21, 2015)):

“While EPA has long recognized WQS variances as an
available tool, the final rule provides regulatory
certainty to states and authorized tribes, the regulated
community, and the public that WQS variances are a
legal WQS tool. The final rule explicitly authorizes the
use of WQS variances and provides requirements to
ensure that WQS variances are used appropriately.
Such a mechanism allows states and authorized tribes
to work with stakeholders and assure the public that
WAQS variances facilitate progress toward attaining
designated uses. When all parties are engaged in a
transparent process that is guided by an accountable
framework, states and authorized tribes can move past
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traditional barriers and begin efforts to maintain and
restore waters.”

The preamble to the federal rule (at 80 Fed. Reg.
51035, 3d col. (Aug. 21, 2015)) continues:

“EPA’s authority to establish requirements for WQS
variances comes from CWA sections 101(a) and
303(c)(2). This rule reflects this authority by explicitly
recognizing that states and authorized tribes may adopt
time limited WQS with a designated use and criterion
reflecting the highest attainable condition applicable
throughout the term of the WQS variance, instead of
pursing a permanent revision of the designated use and
associated criteria. WQS variances serve the national
goal in section 101(a)(2) of the Act and the ultimate
objective of the CWA to restore and maintain the
chemical, physical, and biological integrity of the
Nation’s waters because WQS variances are narrow in
scope and duration and are designed to make progress
toward water quality goals. When a WQS variance is in
place, all other applicable standards not addressed in
the WQS variance continue to apply, in addition to the
ultimate water quality objectives (i.e., the underlying
WQS). Also, by requiring the highest attainable
condition to be identified and applicable throughout
the term of the WQS variance, the final rule provides a
mechanism to make incremental progress toward the
ultimate water quality objective for the water body and
toward the restoration and maintenance of the
chemical, physical, and biological integrity of the
Nation’s waters.”

3.10

1. The State Water Board should not provide water quality variances
because they will not assist in restoring the chemical, physical and
biological integrity of California’s waters.

There is no support for the proposition that the adoption of less protective
water quality standards assists in restoring the chemical, physical and
biological integrity of the state’s waters. According to 40 C.F.R. §131.2: A
water quality standard defines the water quality goals of a water body, or
portion thereof, by designating the use or uses to be made of the water and
by setting criteria necessary to protect the uses. States adopt water quality
standards to protect public health or welfare, enhance the quality of water

Comment noted. Additionally, see response to
comment 3.09.

Establishing a variance would not operate to establish
less protective water quality standards for a waterbody.
The federal regulation provides, at 40 CFR § 131.14

(a)(2)-(4):

“Where a State adopts a WQS variance, the State must
retain, in its standards, the underlying designated use

No
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and serve the purposes of the Clean Water Act (the Act). ““Serve the
purposes of the Act” (as defined in sections 101(a)(2) and 303(c) of the Act)
means that water quality standards should, wherever attainable, provide
water quality for the protection and propagation of fish, shellfish and
wildlife and for recreation in and on the water and take into consideration
their use and value of public water supplies, propagation of fish, shellfish,
and wildlife, recreation in and on the water, and agricultural, industrial, and
other purposes including navigation. [Emphasis added]

The CWA, EPA’s implementing regulations, and EPA’s Water Quality
Standards Handbook have long required protection of both 101(a)(2) uses
(protection and propagation of fish, shellfish, and wildlife, and recreation in
and on the water) and 303(c)(2) uses (public water supplies, propagation of
fish and wildlife, recreation, agriculture and industrial purposes, and
navigation). CWA Section 101(a)(2) provides that “it is the national goal that
wherever attainable, an interim goal of water quality which provides for the
protection and propagation of fish, shellfish, and wildlife and provides for
recreation in and on the water be achieved by July 1, 1983.” CWA Section
303(c)(2) establishes a longer-term requirement that water quality
“standards shall be such as to protect the public health or welfare, enhance
the quality of water and serve the purposes of this chapter. Such standards
shall be established taking into consideration their use and value for public
water supplies, propagation of fish and wildlife, recreational purposes, and
agricultural, industrial, and other purposes, and also taking into
consideration their use and value for navigation.” States are required to
adopt “[u]se designations consistent with the provisions of sections
101(a)(2) and 303(c)(2) of the Act.” Further, 40 C.F.R. §131.10(a) similarly
requires that “[e]ach State must specify appropriate water uses to be
achieved and protected. The classification of the waters of the State must
take into consideration the use and value of water for public water
supplies, protection and propagation of fish, shellfish and wildlife,
recreation in and on the water, agricultural, industrial, and other purposes
including navigation.”

The CWA provides extensive mechanisms for the state to utilize in
addressing impaired waters, and these provisions, when fully implemented,
actually move states forward in addressing waterbodies that are not
meeting water quality standards. Variances, on the other hand, simply
reduce water quality protection for a set time period, and do not assist
states in meeting water quality standards. The use of variances by states
will tend to delay actions necessary to clean up waterbodies, such as Total
Maximum Daily Load (“TMDL”) development and implementation.
Development and implementation of TMDLs is already delayed across
California, and the State Water Board should not adopt any regulation that

and criterion addressed by the WQS variance, unless
the State adopts and EPA approves a revision to the
underlying designated use and criterion consistent with
§§ 131.10 and 131.11. All other applicable standards
not specifically addressed by the WQS variance remain
applicable.

“A WQS variance, once adopted by the State and
approved by EPA, shall be the applicable standard for
purposes of the Act under § 131.21(d) through (e), for
the following limited purposes. An approved WQS
variance applies for the purposes of developing NPDES
permit limits and requirements under 301(b)(1)(C),
where appropriate, consistent with paragraph (1) of
this section. States and other certifying entities may
also use an approved WQS variance when issuing
certifications under section 401 of the Act.

“A State may not adopt WQS variances if the
designated use and criterion addressed by the WQS
variance can be achieved by implementing technology-
based effluent limits required under sections 301(b)
and 306 of the Act.”

The federal regulation also specifies, at §
131.14(b)(2)(A)-(B):

“For a WQS variance to a use specified in section
101(a)(2) of the Act or a sub-category of such a use, the
State must demonstrate that attaining the designated
use and criterion is not feasible throughout the term of
the WQS variance because:

“One of the factors listed in § 131.10(g) is met, or

“Actions necessary to facilitate lake, wetland, or stream
restoration through dam removal or other significant
reconfiguration activities preclude attainment of the
designated use and criterion while the actions are being
implemented.
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will interfere with efforts to address impaired waters. The TMDL and “For a WQS variance to a non-101(a)(2) use, the State
permitting process are the proper methods for dealing with waters that are | must submit documentation justifying how its
not meeting WQSs. Permittees that cannot comply with these consideration of the use and value of the water for
requirements may obtain compliance schedules that include reasonable those uses listed in § 131.10(a) appropriately supports
timelines and an enforceable sequence of actions that will bring them into the WQS variance and term. A demonstration
compliance as described below. Given this approach to addressing impaired | consistent with paragraph (b)(2)(i)(A) of this section
waters, which was developed and approved by Congress in the CWA, it is may be used to satisfy this requirement.”
unclear why variances are necessary at all.

As a national leader in environmental protection, California should choose Often times there is confusion between a WQS variance
not to allow for WQS variances. First, variances essentially allow for and NPDES permit compliance schedules. WQS
“sacrifice zones” in our waters, where the State condones turning a blind variances may address situations where it is known that
eye to exceedances of WQS. Unfortunately, in practice, we know that a designated use and objective are unattainable today
pollution hot spots, which a variance would result in, often occur in but progress can be made to attaining them. Generally,
environmental justice communities that are already over-burdened with a permit compliance schedule is granted when a
pollution. There is nothing in the federal regulations or the State Water permittee needs additional time to comply to modify or
Board'’s proposal that would prohibit variances in environmental justice upgrade treatment controls to meet effluent
communities. Second, variances should not be permitted, as doing so limitations.
would lead to an uneven playing field and economic advantages for some
dischargers as compared to others and an; every discharger should have to
comply with the WQS. Third, granting a WQS variance for a water body or a
segment of a water body is unnecessary and contrary to specific
requirements in the CWA. CWA section 303(d) already provides a
mechanism to get water bodies that do not attain WQS back in compliance.
Granting a variance to a water body undermines this specific statutory
process.
There is no support for the proposition that the adoption of less protective
water quality standards assists in restoring the chemical, physical and
biological integrity of the Nation’s waters. We believe the State Water
Board should prohibit the use of variances.

3.11 2. The State Water Board should only allow a variance that is consistent See responses to comments 3.09 and 3.10. The No

with the substantive and procedural requirements for permanently
downgrading a designated use.

Variances from WQS do not comply with the CWA's strict requirement to
adopt and enforce WQS to protect all beneficial uses. However, federal
regulations currently allow states to adopt WQS variances if they comply
with or are more stringent than the requirements in 40 C.F.R. §131.13. This
section currently provides that “[s]tates may, at their discretion, include in
their State standards, policies generally affecting their application and
implementation, such as mixing zones, low flows and variances. Such
policies are subject to EPA review and approval.”

If the State Water Board proceeds with variances, they should only be
allowed in limited circumstances and the WQS must meet the requirements

Bacteria Provisions do not vary, limit, or enlarge the
requirements of the federal rule necessary for U.S. EPA
to approve a WQS variance consistent with the federal
rule.
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for permanently downgrading a designated use. According to the Water
Quality Standard Handbook, EPA allows variances as long as:

- Each individual variance is included as part of the water quality standard;
- The State demonstrates that meeting the standard is unattainable based
on one or more of the grounds outlined in 40 CFR 131.10(g) for removing a
designated use;

- The justification submitted by the State includes documentation that
treatment more advanced than that required by sections 303(c)(2)(A) and
(B) has been carefully considered, and that alternative effluent control
strategies have been evaluated;

- The more stringent State criterion is maintained and is binding upon all
other dischargers on the stream or stream segment;

- The discharger who is given a variance for one particular constituent is
required to meet the applicable criteria for other constituents;

- The variance is granted for a specific period of time and must be justified
upon expiration but at least every 3 years (Note: the 3-year limit is derived
from the triennial review requirements of section 303(c) of the Act.);

- The discharger either must meet the standard upon the expiration of this
time period or must make a new demonstration of “unattainability”; -
Reasonable progress is being made toward meeting the standards; and

- The variance was subjected to public notice, opportunity for comment,
and public hearing. (See section 303(c)(l) and 40 CFR 131.20.) The public
notice should contain a clear description of the impact of the variance upon
achieving water quality standards in the affected stream segment.

Any variance must meet all of those specific requirements.

EPA’s longstanding interpretation is that variances should only be allowed if
they are “adopted consistent with the substantive and procedural
requirements for permanently downgrading a designated use,” i.e. based
on the factors in 40 C.F.R. §131.10(g). This section requires the State to
prepare a “use attainability analysis” showing that a water body cannot
attain a use because of one of six factors listed. Until very recently, EPA has
applied this requirement for a variance of any WQS; however, EPA has
recently changed this policy to only require a use attainability analysis for
variances to a use specified in CWA section 101(a)(2), i.e., “protection and
propagation of fish shellfish, and wildlife” and “recreation in and on the
water.” For all other uses, inclu